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APPEAL BRIEF 



Sir: 



. Appellants hereby submit an ori^^ 
Appeals and Interferences ("the Board") in response to the Final Office Action mailed on 
January 16,2003. TheNoticeof Appeal was timely submitted on April 16, 2003, and was received in 
the Patent and Trademark Office ("the Office") on April 23, 2003. This Appeal Brief is thus timely 
submitted. TheCommissionerisherebyaumorizedtochargemefeeforfi 

asrequiredunder37C.F.R.§U7(^ 

Appellants believe no fees in addition to the fee for filing the Appeal Brief are due in connection 

withthisAppealBrief. However, should any additional fees under 37 C.F.R. §§ 1.16tt> 1.21 berequired 
foranyrcasonrelatedto^ 

or credit any overpayment to Lexicon Genetics Incorporated Deposit Account No. 50-0892. 

I. REAL PARTY IN INTEREST 

TherealpartyininterestismeAssignee.LexiconGeneticsmcorpor^ 

Place, The Woodlands, Texas, 77381. 

II. RELATED APPEALS AND INTERFERENCES 

Appellants know of no related appeals or interferences that will directly affect or be directly 
affected by or have a bearing on the Board's decision in the pending appeal. 

III. STATUS OF THE CLAIMS 

The present application was filed on July 5, 2001, claiming the benefit of U.S. Provisional 
A PP licationNumber60/217,600,whichwasfiledonJulyll,2000,andincludedoriginalclaimsl^ 

ARestrictionandElectionReo^^ 

troeeseparateanddistinctinvenuons.maresponsetotheRestric^ 
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,o t heOff,ceo„Ju„e24,2002,App e lla„« S eleo.edwithou. M v ere ethec 1 aimoftheGroupminve„ t ion 
(originalclaimSKorprosecut^^ 

claimsMwithomprejudiceandwithoutdisolaimcras drawn to non-elected inventions, and added new 

claims 6 and 7. 

AFi re tOfficialActiononthemeritsrtheFirstAction")wasissuedonJuly30,2002,inwhich 
claims 5-7 wererejected under35 U.S.C. § 101 as allegedly lackingapatentableutility.claims 5-7 were 
rejected under35U.S.C.§ 112, first paragraph, as allegedly unusable by the ski.led artisan due to the 
alle.ed.ackofpatentableutility.andc.aimSwasreje.tedunderSSU.S.C.Sin.secondparagraph.as 
alle^yindefinite.Inaresponse.otheFirs.OfficialAcUonsubrnittedtotheOfficeonl^ml^r 
(.■RlsponsetotheFir.tAction-J.AppellantsamendedclaimStoevenfur.herimproveitsclarity.and 

addressed the rejections of claims 5-7. 

ASecondandFmalOfficialAcdonC^F^^ 
that the rejection of claim 5 under 35 U.S.C. § 112, second paragraph, as allegedly indefinite was 
overcome by Appellants remarks and amendment, but maintaining the rejection of claims 5-7 under 

35 U SC. §101 as allegedly lack^ 
alie.ed.yunusablebymesldl.edartisandueto^ 

Second and Final Office Action submitted on Maxch 17, 2003 ("Response to the Final Action"), 
Appellanuagainaddressedmerejectionsofc.aJrns5-7.An Advisory Action("meAdvisoryAction")was 
m ai,edonApri.23,2003,main t ainingtherejectionof claims 5-7 under35 U.S.C. § 101 as allegedly 
lacWngapafcntableuuhtyandunderSS ^ 

A copy of the appealed claims are included below in the Appendix (Section IX). 

IV STATUS OF THE AMENDMENTS 

Asnoame»dment 5 subsequent.o.heFina.Actionhavebeenf,led,Appellantsbe.ievethatno 

outstanding amendments exist. 



V. SUMMARY OF THE INVENTION 

The present invention relates to Appellants' discovery and identification of novel human 
polynucleotide sequences that encode a novel ligand binding protein (specification at page 2, lines 5-7). 

Thepresently claimed polynucleotide sequences were compiled from clustered human gene trapped 
sequences, genomic sequences, ESTs, andcDNAs generated from human testis, skeletal muscle, mammary 
gland and lymph node mRNAs (specification at page 17, lines 4-6). 

The specification details a number of uses for the presently claimed polynucleotide sequences, 
including in assessing gene expression patterns, particularly using a high throughput "chip" format (see, for 
example, the specification at page 6, lines 15-17), and in mapping the sequences to a specific region of a 
human chromosome (see, for example, the specification at page 3, line 8). 

VI. ISSUES ON APPEAL 

1. Do claims 5-7 lack a patentable utility? 

.2. Are claims 5-7 unusable by a skilled artisan due to a lack of patentable utility? 

VII. GROUPING OF THE CLAIMS 

For the purposes of the outstanding rejections under 35 U.S.C. § 101 and35 U.S.C. § 1 12, first 

paragraph, the claims will stand or fall together. 

VIII. ARGUMENT 

A. Do Claims 5-7 Lack a Patentable Utility? 

TheFinalActionfirstrejectsclaims5-7under35U.S.C.§ lOl.asallegedlylackingapatentable 
utility due to not being supported by either a specific and substantial or a well-established utility. 

Appellants point out that a sequence that has ™" ^ iHpntitvat the protein level with the claimed 
sequence is present in the leading scientific repository for biological sequence data (GenBankj.andhas 
been annotated by third party scientists wholly unaffiliated with Appellants as a "G-protein coupled 
receptor" (GenBank accession number AX647175, corresponding to European Patent Application 



NumberEP 1270724; alignment and front page from EP 1270724 shown in Exhibit A). Thelegaltest 
forutihtysimp^ 

describedfortheinventiontobecredibleorbelievable. Given this GenBank annotation, there can be no 

questiohthatmosesmedintheartwouldcleaTlybeheveA 

receptor (GPCR). 

The Final Action and the Advisory Action question prediction of protein function based upon 
proteinhomology.lnsupportofthis allegation, articles by Bork and Koonin (1998, Nature Genetics 

;*313-318;<*orkandKoonin'Vi^^ 

(2000,Science290:523-527;"Yan")arecited. Appellants will first set forth the shortcomings of these 

particulate^ 

presently claimed sequence. 

First, withregardtotheBorkandKooninarticle,BorkandKooninthemselvesconclude"(i)n 

summary, the currently available methods for sequence analysis are sophisticated, and while further 
improvements will certainly ensue, mey are already capable of extracting subtle bm 

signalstomp^ 
indcativeofaWghlev^ 

the alleged lack of utility. 

WithregardtoJi,anexactquot e fr 0 mJicompletelyunderminesthequestionofassertedutility 

baseduponproteinhomology-asubs^^ 
ofapamcularsubfair^ 

at 17299, first paragraph, emphasis added). This quote suggests that homology with members of a 
G-proteincoupledreceptorisindicativematmeparticuto 

thefactftatmereis^ Thus, Ji does not 

support the alleged lack of utility. 

Ftathennoie.wg^ 
ectodermaldysplasia(FI^ 

thesecondisoform(EDA-A2). However, wWle it is tme that this amino acid change results in binding to 



different receptors, it is important to note that the different receptors bound by the two isoforms are in fact 
related (Yan at page 523). Furthermore, the EDA-A2 receptor was correctly identified as a member of 
the tumor necrosis factor receptor superfamily ha^H snlely on sequence similarity (Yan at page 523). 
Thus, Yan does not suggest a high level of uncertainty in assigning function based on sequence/and thus 
also does not support the alleged lack of utility. 

Furthermore, with regard to thecitation of journal articles tosupport an allegation of a lack of utility, 
the PTO has repeatedly attempted to deny the utility of nucleic acid sequences based on a small number 
of spurious publications that call into doubt the usefulness of bioinformatic predictions, of which these three 
articles are merely the latest examples. However, Appellants point out that the lackof 100% unanimous 

agreemCTtm the useful^ 

of whether the claimed nucleic acid sequence has a substantial and specific utility. Appellants respectfully 
point out that, as discussed above, the legal test for utility simply involves an assessment of whether those 
skilled in the art would find any of the utilities described for the invention to be believable . Appellants 
cnhmit that th P . nvp.rwhel m ingmaioritv of those of skill in the relevant art would b^Heye bioinformatic 
prediction to be a powerful and useful tool, as evidenced by hundreds if not thousands of journal articles, 
and wouldthusbelieve that Appellants sequence is aGPCR. As believability is the standard for meeting 
the utility requirement of 35 U.S.C. § 101, and not unanimous consent, Appellants submit that the present 
claims must clearly meet the requirements of 35 U.S .C. § 10 1 . 

Rather, with regard to the utility of the presently claimed sequence, as 60% of the pharmaceutical 
products cunratiybeingmarketb^ 

Curr. Med. Chem. 8: 1605-1648; abstract presented in Exhibit B), a preponderance of the evidence 
clearly weighs in favor of Appellants' assertion that the skilled artisan would readily recognize that the 
presently described sequences haveaspecific (the claimed GPCR proteins are ehcoded by a specific locus 
on thehuman genome, see below), credible, and well-established utility, for example in tracking gene 
expression, as describedin the specification as originally filed, atleast atpage6, lines 15-17. In particular, 
the specification describes how the described sequences can be represented using a gene chip format to 
provideahigh throughput analysis ofthe level of gene expression. Such "DNA chips" clearly have utility, 



as evidenced by hundreds of issued U.S. Patents, as exemplified by U.S. Patent Nos. 5,445,934 
(Exhibit C), 5,556,752 (Exhibit D), 5,744,305 (Exhibit E), 5,837,832 (Exhibit F), 6,156,501 
(ExhibitG)and6,261,776(ExhibitH). Evidence of the "real world" sjjbstaiitialutilityofthepresent 
invention is further provided by the fact that there is an entire 

sequencesorfragmentsthereofinagenechipformat. Perhaps the most notable gene chip company is 
Affymetrix. However, there 

useofgenesequencesorfragments,ingenechipandnon-genechipformats,for e xam P le:GeneLx>gic, 
ABI-Perkin-Elmer,HySeqand^ 

to have such "real world" value that it was acquired by large a pharmaceutical company (Merck) for 
significant sums of money (net equity value of the transaction was $620 million). The "real world" 
substantial industrialutiU^ 

well established. Clearly, there can be no doubt that the skilled artisan would know how to use the 
presently claimedsequences (see Section Vin(B), below), strongly arguing that the claimed sequences 

htveutffity.Givcathewidespreadutm^ 
information, th^ 

great utility in such DNA chip applications. As the present sequences are specific markers of the human 
gpum^seebdow^andsuc^ 

withhumandisease.thoseof skill inthe art would instanflyrecogrdze that the present nucleotide sequences 
would be ideal, novel candidates for assessing gene expression using such DNA chips. Clearly, 
compositions that enhance the utility of such DNA chips, such as the presently claimed nucleotide 
sequences, must in themselves be useful. Thus, the present claims clearly meet the requirements of 
35 U.S.C. § 101. 

The Final Action questioned this utility, stating "(s)ince the disclosure does not reveal any 
activity/mnctionsofmenucleotidesequenceormeprotem 

intheartwouldnotknowhowtouse the claimed invention" (the Final Action at page 6). However, this 

argumentisthwartedbyme^^ 

asAprxJlantsmgenech^^ 



chipapplicationsarecarriedoutExpressionprofilingdoesnotrequire^ 
particularnucleicacidonme^ 

greater or lesser levels in two or more particular tissue types. Therefore, this argument also fails to support 
the alleged lack of utility of the presently claimed compositions. 

Clearly.r^rsonsofskillinmeart.aswellasventurecapitaUstsandinvestors,^ 

utility.bolhsdentificairi 

Billionsofdollaishavebeeninvestedinthehuman genome project, resultingin useful genomic data (see, 
*. g .,Venter*a/.,2001,Science2^ 

utiHtyofhumangenomicdatahasbeenwidelyrecognizedasagreatgifttohumam 

Kennedy,2001,Science29i:1153;Ex^^ 
thepresentlyclaimednucleica^ 

mec^ationofnumerouscompaniesfocusedonsuchinformatio^and 
genomic information has been clearly understood for many years). 

Itisimportanttorememberto^ 
under35U.S.C.§101,shouM 

an improper standard-Thefactthatotherexpressedsequencescanbeusedtotrackgeneexpressionon 
aDNAchipdoesnotmeanthattheuseofAppellants'sequencetotrackgeneexpressiononagenechip 

isnotaspe^utility.AsclearlystatedbytheFederalCircuitinCaH 

20 USPQ2d 1 101 (Fed. Cir. 1991): 

Aninventionneednotbethebestoronlywaytoaccom P lish a certainresult,anditneed 
onlybeusefultosomeextentandincertainappUcationsrlTlhefactmatanmvenUon 

onlyUmitedutilityandisonlyop<^ 

Sof utility "inv/r^ Corp. v. M George, Inc., 221 USPQ 473, 480 (Fed. Cir. 
1984) 

Ifeveryinventionw^ 

te issuing P atentsonbatteries,automobiletires,golfbaJls,golfcfc 
disease S ,ju S ttonameafew P articularexamples,becauseexam P lesof e achofthe S e 

descnbedandpatented.However.onlymebnefestpemsalof^ 

numerousexamplesofpatentsl^ 



if a composition needed to be unique to be patented, the entire class and subclass system would be an 
effort in futility, as the class and subclass system serves solely to group such common inventions, which 
wouldnotberequiredifeachinventionneededtohaveaunia^ 

meets the requirements of 35 U.S.C. § 101. 

Although Appellantsneedonlymakeonecredibleassert^ 
35 U.S.C. § 101 (Raytheon v. Roper, 220 USPQ 592 (Fed. Cir. 1983); In re Gottlieb, 140 USPQ 665 
(CCPA 1964); In reMalachowski, 189 USPQ 432 (CCPA 1976); Hoffman v. Klaus, 9 USPQ2d 1657 
(Bd. Pat. App. & Inter. 1988)), as yet a further example of the utility of the presently claimed 
polynucleotides, as described in the sr^ification at least at page 3, line 8, the present nucleoddesequ^^^ 
has a specific utility in mapping the sequences to a specific region of a human chromosome. This is 
evidenced by the fact that SEQ ID NO:l can be used to map the presently claimed sequence to 
chromosome 1 (present within the chromosome 1 clone, Genbank Accession Number AC1 14490; 
alignmentandmefirstpagefrom^ 
polynucleotide provides exquisite spe^^^ 
containsmegeneencc^ 

sequences. In fact, it is this specificity that makes this particular sequence so useful. Early gene mapping 
tecruuquesrenedonm 

techniques producedgeneticmapswitharesolutionofonly5tol0megabases,fartoolowtobeofmuch 
helpinidentifyingspecificgenesinvolvedin disease. The skilled artisan readily appreciates the significant 
benefitaffordedbymarkers that map a specific locus of the human genome, such as the present nucleic acid 
sequence. FormrtherevidenceinsupportoftheAppellants'position.theBoardisrequestedtoreview, 
for example, section 3 of Venter etal. (supraat VP . 1317-1321, including Fig. 11 atpp.1324-1325; 
Exhibitl), which demonstrates me sigmficaiice of expressed sequence info^ 
ofgenomicdata. Thepresendycto^ 

matprovidesaurdqueandsr^ificresourc^formappingmegenomeessenti^ 
et al article Thus, the present claims clearly meet the requirements of 35 U.S.C. § 101. 
Appellants respectfully reniind the Board that only a minOT percentage of A 



actually encodes exons, which in-turn encode amino acid sequences. The presently c laimed polynucleotide 

polyadenylated) that specifically define that portion of the corresponding genomic locus that actually 
encodesexon sequence. Appellants respectfully subrrut that the pracucalscien^ 
polyadenylated mRNA sequences is readily apparent to those skilled in the relevant biological and 
biochemical arts. Thus, the present claims clearly meet the requirements of 35 U.S.C. § 101. 
IthasbeenclearlyestablishedthatastatementofutiUtyinaspecificationmustbeacce 

^nnswhvnne skilledm 

hanger, 503 F.2d 1380, 1391, 183 USPQ 288, 297 (CCPA, 1974; "Langer"); In re Marzocchi, 439 
F.2d 220, 224, 169 USPQ 367, 370 (CCPA, 1971). As clearly set forth in Langer: 

AsamatterofPatentOfficepractice.aspecification which contains a disclosure of utility 
whichcorrespondsinscopetothesubjectmattersoughttobepatentedmustbetakenas 
sufficientto satisfy theutilityrequirementof§ 101 for the entire claimed subject matter 
unless there is a reason for one skilled in the art to question the objective truth of the 
statement of utility or its scope. 

Z^rat297^ 

sufficientto show that the statement of asserted utility would be considered 'false' by a person of ordinary 
skill in the art" (MPEP, Eighth Edition at 2100-40, emphasis added). Thus, the present claims clearly meet 

the requirements of 35 U.S.C. § 101. 

Regardingtheutility requirements under35U.S.C.§ lOl.theFederalCircuithasclearlystated 
"(OhethresholdofutiUtyisnothigh: An invention is 'useful' under section 101 if itiscapableof providing 
some identifiable benefit." Juicy Whip Inc. v. Orange Bang Inc., 185F.3d 1364, 51 USPQ2d 1700 
(Fed. Cir. 1999) (citing Brenner v. Manson, 383 U.S. 519, 534 (1966)). Additionally, theFederal Circuit 
has statedthat"(t)o violated 101 me claimed device must be totally incapable of achieving a usemlre^^^^ 
Brooktree Corp. v. Advanced Micro Devices, Inc., 977F.2d 1555, 1571,24 USPQ2d 1401 (Fed. Cir. 
1992), emphasis added. Cross v. Iizuka (753 F.2d 1040, 224 USPQ 739 (Fed. Cir. 1985); "Cross") 
states "any utility of the claimed compounds is sufficient to satisfy 35 U.S.C. § 101". Cross at 748, 
emphasisadded. Indeed, AeFe^^ 

that is made by man" is patentable (State Street Bank & Trust Co. v. Signature Financial Group Inc., 
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149 F.3d 1368, 47 USPQ2d 1596, 1600 (Fed. Cir. 1998), citing the U.S. Supreme Court's decision in 
Diamonds Chakrabariy, 447 U.S. 303, 206 USPQ 193 (U.S., 1980)). Thus, based on the relevant 
case law, the present claims clearly meet the requirements of 35 U.S.C. § 101. 

. TheFinal Action also questions the applicability of this case law, stating that "the Response cites 
adevicecaselaw" and"(t)hus, applicants' argument citing a case law regarding a device is irrelevant to 
theinstantcase"(theFinal Action at pages 4 and 5). Section 101 ofthe Patent Act of 1952, 35 U.S.C. 
§ 101, provides that "[w]hoever invents or discovers any new and useful process, machine, manufacture, 
orcomposito^ 

ordiscovery. Appellantspointo*^ 

and makes no distinction between the two with regard to meeting the burden of complying with 
35 U.S.C. § 101. Furthermore, the case law in question (Juicy Whip Inc. v. Orange Bang Inc., 
51 USPQ2d 1700 (Fed. Cir. 1999)) cites Brenner v. Manson, 383 U.S. 519, 534 (1966), which the 
F^armnerpby^ 

case ttetimesin theFinal Action (see the Final Action at P ages4, 5 and6). Additionally, Crossed 

Diamondvs. C^^.^m, do not concern devices, but rather composition 

completely fails to support the alleged lack of utility of the presently claimed compositions. 

Further, in In re Brana (34 USPQ2d 1436 (Fed. Cir. 1995), "Brana"), the Federal Circuit 

atamishcrf^ 
apatentwiththerequiremem^ 

consumption". Brana at 1442. The Federal Circuit went on to state: 

At issue in this case is an important question of the legal constraints on patent office 
examinationpracticeandpoUcy. The question is, wimregam to pharmaceutical inventions, 
whatmustmeappUcantprovideregar^^^ 

for which patent protection is sought. This is not a new issue: it is one which we would 
h aw thnn pht had bee n settled bv case law years ago. 

^atHSg.emphasisadded.Thechoiceofmephrase-utiUtyorusefu^ 

is highly pertinent. The Federal Circuit is evidently using "utility" to refer to rejections under 

35U.S£.§101,andisus^ 

ThisismadeevidentinthecontinuingtextinBra^,whichexplainsth e correlationbetween35U.S.C. 
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§§ 101 and 1 12, first paragraph. The Federal Circuit concluded: 

FDA approval, however, is not aprcrequis^ 
Lani„gof«he P a.en.laws.U S e^^ 

pZ.aLucalLen.ions. i| M,,rtr,h^rpm^onoffnnherre^chand 

Soment ThestageatwhichaninventionintMsfleldbecomesusefuhswellbefore 
SSSeadrainfs.ered.ohumans. WerewetorequirePhasentestmgmorderto 

^oUprcrnisingnewinven^^ 

research anddevelopment,potenUalcuresinmanycruc,al areas such as the treatment of 



cancer. 



Bra „«atl442-1443,c,ta«onsomi.<ed, emphasis added. Even if.a^^.furtherresearchmightbe 
above .ha.>armaceu.ical inventions, ne^^ 

deveJoojneM" (Brana at 1442-1443, emphasis added). In assessing the question of whether undue 
experta^tauonwouldbercquired^ 

experinKntauondoesno.rendermeda^ 
expettentanonmaybeperniss^^ 

an* Griffin, supra; Mn g en, Inc. v. CHu g ai PHannaceuiica, Co., 18 USPQ2d 1016 (Fed. Cir. 
1991). Asamatterof.aw.itiswel.settledtha.apa.entneednotdisc.osewha.is wel. known ,n fte art. 

In re Wands, 8 USPQ 2d 1400 (Fed. Cir. 1988). 

FinaUyVVhileAppellantsarewellawareofthenewUUlity&idelinessetforthbytheUSPTO, 

Appetatsrespecto^^ 

appUca.ionsisa„dalwayshasbeen m e P a tt n..aw S assetfo«hin35U.S.C.andto 
f o«hin37C.F.R.,notmeManualofPa.en.Exa J n^^ 

examination set forth by the USPTO. Furthermore, it is the job of the judiciary, no. theUSPTO.to 
interpret these laws and rule, AppeLants a* unaware of any significant recent changes m e.,her 
35USC|101,or i nthein.e iP re.a.ionof35U.S.C.§101by«.eSupremeCourtortheFedera.C.rcu 1 t 

matisintepingv^thenewUtmtyG^^^^^ 



patents that have been issued over the years th^ 
newUtffityGuiddta 

Nos. 5,817,479 (ExhibitL), 5,654,173 (ExhibitM), and5,552,281 (ExhibitN; each of which claims 
shortpol^^ 

workingexamples),noneofwhichcontainexamplesofthe»rea^ 
to berequiring. Additional 

concerns an "orphan" G-Protein coupled receptor identified based only on homology to the orphan 
receptor GPR25, similar to the situation with Appellants' currently claimed sequence. Importantly, this 
issuedpatentalsocontainsnoexamplesofme-realworld-utilitiesseeimn^ 

As issued U.S. Patents are presumed to meet aU of the requirements for patentability, including 
35 U.S.C. §§ 101 and 112, first paragraph (see Section Vm(B), below), Appellants submit that the 
presentr^lynucleotidesmustalsomeetmerequirementsofS While Appellants understand 

that each application is examined on its own merits, Appellants are unaware of any changes to 
35U.S.C. § lOl.orintheinterpretationof 35U.S.C. § 101 by the Supreme Court or the Federal Circuit, 

since theissuanceofthesep^ 
tothesubjectmatterinques^^^^ 

requirements of 35 U.S.C. § 101. Thus, holding Appellants to a different standard of utility wouldbe 
arbitrary and capricious, and, like other clear violations of due process, cannot stand. 

For each of the foregoing reasons, Appellants submit that the rejection of claims 5-7 under 
35 U.S.C. § 101 must be overruled. 

B. Are Claims 5-7 Unusable Due to a Lack of Patentable Utility? 
TheFinalActionnext rejects claims 5-7 under 35 U.S.C. § 112, first paragraph, since allegedly 
oneskilledintheartwould™^ 

by either a clear asserted utility or a well-established utility. 

Theargumentsdetmledabo 
sequences are incorporated herein by reference. As the Federal Circuit and its predecessor have 
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determinedthattheutilityrequirementof Section 101 and the how to use requirement of Section 112, first 
paragraph,havethesam^ 

Jolles, 628 F.2d 1322, 1326 n.ll, 206 USPQ 885, 889 n.ll (CCPA 1980); In re Fouche, 439 F.2d 
1237, 1243, 169USPQ429,434(CCPA 1971)), Appellants submit that as.claims 5-7 have been shown 
tohave«aspecific,substantial,andcredibleutm 

rejection of claims 5-7 under 35 U.S.C. § 1 12, first paragraph, cannot stand. 

Appellantstherefo^^ 
must be overruled. 
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IX. 



APPENDIX 

The claims involved in this appeal are as follows: 



5; (TwiceAmended) An isolatednucleic acid expression vector comprising a nucleotide sequence 

that: 

(a) encodes the amino acid sequence shown in SEQ ID NO: 2; and 

(b) hybridizestothenucleotidesequenceof SEQIDNO:l or the complement thereof 
underhighlystringentconditionsof0.5MNaHPO 4 ,7%sodiumdodecylsulfate 

(SDS) and 1 mM EDTA at 65°C and washing in 0. 1 x SSC/0. 1 %SDS at 68°C. 



6. An 

NO:l. 



isolated nucleic acid expression vector comprising the nucleotide sequence of SEQ ID 



7. A host cell comprising the expression vector of claim 6. 
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X. CONCLUSION 

AppeUantsrespectfuUysub^ 
.thatclaims5-71ackapatentableutilityandareunusablebytheskilled artisan due to a lack of patentable 

utility is unwarranted. It is therefore requested that the Board overturn the Final Action's rejections. 

Respectfully submitted, 



June 19. 2003 
Date 



David W.Hibler Reg. No. 41,071 

Agent For Appellants 

LEXICON GENETICS INCORPORATED 
8800 Technology Forest Place 
The Woodlands, TX 77381 
(281)863-3399 
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